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 1.  TIME:  9:00   CASE#: MSC15-00004 
CASE NAME: GAVIOLA VS. PULTE HOME 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear.  Matter will be heard as a Case Management Conference for purposes of 
resetting trial date and deadlines. 

  

  
 2.  TIME:  9:00   CASE#: MSC15-01699 
CASE NAME: GARY VS. CITY OF RICHMOND 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALT. SUMMARY 
ADJUDICATION FILED BY CITY OF RICHMOND, RICHMOND HOUSING 
* TENTATIVE RULING: * 
 

 
 The motion for summary judgment or in the alternative, summary adjudication is denied.  

(Disputed Material Fact Nos.  1, 2, 5, 6, 9, 10, 13, 29.)   
 
The original notice of motion in this matter states that defendant Richmond Housing 

Authority (“RHA”) and defendant City of Richmond are both moving for summary judgment.  
However, the subsequent notice of the actual date and time for the hearing filed October 17, 
2018 only states that the City is moving for summary judgment.   Further, neither defendants’ 
Separate Statement nor their Memorandum of Points and Authorities establish any missing 
element or complete defense as to the RHA.   The Opening Memorandum of Points and 
Authorities never argues that the RHA is entitled to judgment as a matter of law.  (See page 2, 
lines 1-2, mentioning only the City.)  It contains no caption stating that the RHA is entitled to 
judgment as a matter of law.  (See page 3, line 14, and page 6, line 17.)  And defendants’ 
Separate Statement contains no points addressed specifically to the RHA.  Therefore, if the 
RHA did move for summary judgment, its motion is denied. 
 

The City argues it cannot be liable on any of the causes of action in the Complaint  
because the City was not plaintiffs’ landlord; it did not own or operate their apartment complex, 
the Hacienda; and it is a separate public entity from the RHA, which did.   Both defendants also 
claim the cause of action for public nuisance must be dismissed. 
 

A. Separateness of the RHA from the City. 
 

“The Housing Authorities Law (Health & Saf. Code, § 34200 et seq.) creates a separate 
public corporation known as a ‘Housing Authority’ in every city in the state. A city which has 
declared the necessity for a housing authority to function has certain powers and may enter into 
cooperative contracts with the housing authority. (Health & Saf. Code, § 34500 et seq.)  . . . 
‘Each functioning body, the city and the housing authority, is a separate body politic vested with 
specific duties and powers under the Housing Authorities Law and Housing Cooperation Law to 
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effect a state objective. . . .’  
 
“The Authority has the sole responsibility for the operation of the housing projects 

located within the boundaries of the City. (Health & Saf. Code, § 34311, 34312.) However, the 
City is granted specific powers, such as to lease, dedicate, or sell any property to the housing 
authority; and to furnish playground, educational, water, sewer, drainage facilities, roadways, 
sidewalks, and all things necessary or convenient to aid and cooperate in the planning, 
undertaking, construction or operation of housing projects. (Health & Saf. Code, § 34509- 
34519.)”  Zuniga v. Housing Authority (1995) 41 Cal.App.4th 82, 107-108); see also San 
Diegans for Open Government v. City of San Diego (2015) 242 Cal.App.4th 416, 436 (Housing 
Authority is public entity legally separate from the city).   

 
“[T]he mere fact that the same body of officers acts as the legislative body of two 

different governmental entities does not mean that the two different governmental entities are, in 
actuality, one and the same.”  (Pacific States Enterprises, Inc. v. City of Coachella (1993) 13 
Cal.App.4th 1414, 1424; see Tucker Land Co. v. State of California (2001) 94 Cal.App.4th 1191, 
1202 (one person served as an executive officer for both entities and the general manager of 
one served as the treasurer of the other); County of Los Angeles v. Continental Corp. (1952) 
113 Cal.App.2d 207 (members of County’s Board of Supervisors also served as the board of 
directors of the flood control district).   

 
Thus, that the seven members of the Richmond City Council sit on the Board of 

Commissioners of the RHA (along with two tenant members from the Housing Authority 
Advisory Commission (Disputed Material Fact (“DMF”) No. 3)), does not establish a triable issue 
whether the RHA and the City are one and the same.  Indeed, the Housing Authorities Law 
expressly contemplates that city council members may serve on the board of commissions of a 
Housing Authority.  (See H & SC § 34270, 34290.)  However, the issue remains whether 
additional facts submitted by plaintiffs raise such a dispute.   

 
In their discussion of the law concerning the general separateness of a Housing 

Authority from the city that establishes it, neither party cites a case like this one, where a tenant 
attempted to sue both the Housing Authority (his landlord) and the city that formed that authority 
for conditions of the leased premises.  (See Lynch v. San Francisco Hous. Auth. (1997) 55 
Cal.App.4th 527 (issue was whether a Housing Authority could be sued for wrongful termination 
and a claim under 42 USC § 1983 or if it was an arm of the State and thus immune from liability 
under the Eleventh Amendment); Housing Authority of Los Angeles v. Los Angeles (1952) 38 
Cal.2d 853 (issue was whether housing authority was entitled to a writ of mandate to compel 
respondent city to continue performance under a cooperation agreement).  In large part, the 
parties do not even cite cases concerning Housing Authorities at all, but other types of entities, 
including Joint Powers bodies, and liability for contractual or financial obligations.  (See San 
Diegans for Open Government v. City of San Diego (2015) 242 Cal.App.4th 416 (city and joint 
powers authority and whether lease-back financing plan to fund public infrastructure 
improvements was invalid because it was not approved by two-thirds of the electorate); Vanoni 
v. County of Sonoma (1974) 40 Cal.App.3d 743 (city and water district and whether their 
contract with the federal government was invalid because it was not approved by two-thirds of 
the electorate); County of Los Angeles v. Continental Corp. (1952) 113 Cal.App.2d 207 (county 
and county flood control district were not identical parties and therefore res judicata did not 
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apply).) 
 

Where the separateness of the city and the housing authority has been discussed in 
these other contexts, courts, in rejecting arguments in favor of liability, have implied that a city 
may become liable if it exerts control over the separate entity’s decisions (Vanoni v. County of 
Sonoma (1974) 40 Cal.App.3d 743, 750), assumes its liability (Ibid.), or fails to maintain its 
separateness in a corporate alter ego sense.  (See Tucker Land Co. v. State of California (2001) 
94 Cal.App.4th 1191, 1202.)    

 
Similar principles also prompted the court in a case that neither party cited, Zuniga, 

supra, to overrule the sustaining of a demurrer in favor of the city where a complaint alleged that 
the city was responsible for the actions, policies, practice and customs of the Housing Authority 
and its employees and agents; controlled and supervised the Housing Authority; acted jointly 
with it in executing its functions and meeting its legal obligations; and accordingly, was the 
landlord and was jointly liable with the Housing Authority for the death of tenants during a fire at 
Housing Authority property.  (See Zuniga v. Housing Authority, supra, 41 Cal.App.4th at107-
108.) 

 
The court therefore reviews the evidence that plaintiffs have submitted to see whether it 

raises any triable issue that the City is liable under any of the theories raised in Zuinga, Vanoni, 
or Tucker. 

 
The RHA was formed in the 1940’s. (See Ex. D to Schwartz Decl., Jones Depo. at 

160:10.)   The Housing Commission is the governing board for the RHA.  (Ex. A to Schwartz 
Decl., Lindsay Depo., at 25:22-24.)   Currently, the Housing Commission consists of the seven 
members of the Richmond City Council and two tenant members.  (DMF 3.)   

 
When the RHA was first established, it had an independent board of commissioners.  

The City’s commissioners became the RHA’s commissioners in the 1970’s.  (Ex. D to Schwartz 
Decl., Jones Depo. at 160:5-13.)    

 
Funding for the RHA comes from rent payments from HUD and tenants.   HUD and the 

federal government also provides subsidies.  (Id. at 31:6-16.)  At some point, the RHA also 
owned a property and received funds from that.  (See Id. at 101:6-9; 313:21-314:4.)      
 

In February 2005, William Lindsay became Richmond’s City Manager.  (Ex. A to 
Schwartz Decl., Lindsay Depo., at 15:8-10.)  He provided the following testimony in this case. 

 
The City Manager is hired by the City Council to manage the day-to-day operations of 

the City and any subordinate entities and implement policies established by the City Council.  
(Id., at 21:11-16.)  By subordinate entities, Lindsay means related entities, such as the 
Redevelopment Agency and the Housing Authority.  (Id. at 22:3-10.)  
 

In his role as City Manager, Lindsay hired the pertinent Executive Director of the RHA, 
Tim Jones, in approximately September 2005.  (Id. at 23:5-20.)   

 
The RHA maintained the Hacienda.   Within the RHA, Jones had the oversight of 
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maintenance.  (Id. at 37:7-24.)   
 
Originally, Jones reported to Steve Duran, who had responsibility for the Redevelopment 

Agency and the City’s Affordable Housing Programs.  However, in 2011 when Duran left and the 
Legislature eliminated the Redevelopment Agency, Lindsay became the direct supervisor of 
Jones and had general oversight for managing him.  (Id. at 22:16-22; 23:22-24:25.)   

 
To exercise this oversight, Lindsay would review all staff reports that would go to the 

Housing Commission and meet with Jones on a monthly basis.  Lindsay also had general 
oversight over the Housing Authority’s financial matters, such as reviewing the budget. (Id. at 
25:1-10.)  He would review staff reports and the budget submittals regarding the expenditures of 
the RHA.  (Id. at 38:13-19.)  He was doing his oversight as City Manager, as an employee of the 
City.  (Id. at 25:11-17.)   He was asked whether one of his goals in doing this oversight was to 
ensure that the Housing Authority wasn’t spending money improperly, and responded “That’s a 
general responsibility for management of all of the departments and oversight of all the 
departments of the City.”  ((Id. at 38:22-39:2.)   
 

Lindsay initially testified there was an accountant that was assigned to the Housing 
Authority and the internal controls and the accounting function was done by the City’s Finance 
Department.  (Id. at 29:14-20.)  When asked whether the employees he had just mentioned 
were employees of the City, he responded, “No.  Because . . . during the twelve years that I was 
there, it was done by the Finance Manager of the Housing Authority with an accountant that was 
part of the Housing Authority.”  He said the Finance Department (not specifying whether he 
meant the Finance Department of the Housing Authority or the City) was “in essence a service 
bureau.  They would process payroll and accounts payable.  And that would have been done – 
partly anyway – by employees of the City . . .”  (Id. at 29:21-30:9.)  Then he clarified that the 
“Finance Department [of the City] would provide services for the Housing Authority” and those 
services would be done by City employees.  (Id. at 30:10-24; 87:14-21.)   

 
Originally, the idea was that the Housing Authority would pay for those services.  A cost 

allocation plan was prepared and the Housing Authority would pay the costs allocated to it to the 
City.  (Id. at 30:25-31:5.)  However, over time, the RHA failed to fully pay the costs allocated to 
it, or to repay funds that the City advanced to it pending RHA’s receipt of HUD funds, to pay 
things like payroll.  (Id. at 89:1-19; 91:7-93:20;  
94:6-95:10; 96:8-97:25; 98:1-99:6; 99:11-100:5; 100:12-17.)   
 

The RHA was running an annual deficit, and the City’s general fund was, in essence, 
filling the gap.  (Id. at 90:9-14.)   The City was not making up the shortfalls in a budgeted way or 
pursuant to a formal agreement.  (Id. at 91:10-92:21.)  “[W]hen you have accounting separate 
funds, there is a shortfall in one and you have pooled cash, it just basically gets filled in by the 
City's general fund.”  (Id. at 91:13-15.)  

 
In addition to the testimony summarized above to the effect that the RHA was a 

“subordinate” or “related” entity and/or a “department” of the City, and that he did his oversight 
of the RHA’s executive director, Jones, as an employee of the City, Lindsay later testified that 
the RHA is separate from the City and that his role as City Manager was overseeing the 
Housing Authority on behalf of the Housing Commission.  (Id. at 87:8-12.)    
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In April 2009, an agreement was executed entitled, “Recovery Through Collection 

Agreement Between Richmond Housing Authority and Urban Development.”  It was signed by 
Lindsay, Jones, the Chair of the Richmond Board of Commissioners (who is also the Mayor), 
and someone from Urban Development.  It states that the RHA and the City agree to pay $2.2 
million to RHA’s federal Section 8 Programs from nonfederal funds.  They City did not make 
payments, though.  (Id. at 300:20-302:21.   
 

On September 24, 2009, the Office of the Inspector General (a federal agency) issued 
an Audit Report regarding the RHA.  It said that the RHA did not follow procurement 
requirements and it had internal control weaknesses.  (Id. at 296:23-297: 24.)  The Report said 
that the RHA allowed the City’s Finance Director to have access to the RHA’s funds.  (Id. at 
298:1-4.)  Lindsay knew at the time that the federal government was taking the position the City 
should not be involved in the internal finances of the RHA.  (Id. at 299:7-20.)  The Audit Report 
said that in June 2006, the City passed a resolution giving the City’s Finance Director access to 
the RHA’s investment fund account.  (Id. at 300:4-14.)  That could be a true statement.  (Id. at 
300:11-14.)  The Repot also states the City’s oversight of the RHA has been ineffective.  (Id. at 
316:6-13.)   

 
At some point, the City had discussions with HUD about extending and enhancing the 

internal controls of the RHA and having the City’s Finance Department take on more oversight 
responsibilities.  (Id. at 87:22- 88:3.)  That ramped up in 2012.  (Id. at 88:17-24.)  The RHA was 
still operating separately, but the City had a larger department and it had a service bureau 
capability that the RHA could take advantage of.  (Id. at 88:22-89:9.)  The City’s Finance 
Department could lend services and good expert services.  (Id. at 89:11-13.) 

 
The reason for doing this related to the debt that the Housing Authority was building up 

to the City.  “We felt that better accounting controls could keep that from happening.”  (Id. at 
89:14-19.)    The decision for doing this was made jointly by Lindsay, Jones, and the City’s 
Finance Director.  (Id. at 90:3-7.)  

 
A document dated June 18, 2012 entitled "City of Richmond Housing Authority “PHARS . 

. . Internal Summary of Assessment” lists various amounts that the RHA owed the City.   (Id. at 
307:2-12; 312:25-313:18.) The City was demanding that the RHA operate within a balanced 
budget. (Id. at 315:5-10.) 

 
By 2013, the RHA owed the City about 7 million dollars (Id. at 91:3-4), In February 2013, 

the RHA entered into an agreement with HUD to get out of trouble and correct deficiencies.  (Id. 
at 320:12.)  The City also appears to be a party to this agreement, although there is no formal 
signature block for it. (Id. at 320:19-24; 322:12-17.)  Lindsay signed the agreement to bind the 
City.  (Id. at 321:4-12.)  The agreement states that because the City Manager has appointing 
authority for the executive director, and because of the financial oversight, because it’s a service 
bureau to the Richmond Housing Authority, the City is an important part of the agreement.  (Id. 
at 321:12-22.)  Section 24 of the Agreement requires the City to step in and take action if 
Richmond Housing Authority is not meeting its obligations under the agreement.  (Id. at 321:23-
322:2.)  But that never happened.  (Id. at 322:3-7.)   The agreement outlines tasks for the City to 
do, including, monthly financial statements and internal control policies.  (Id. at 323:2-11.) 
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In August 2015 a report was issued by an outside auditor for the RHA entitled 

“Performance Review for Richmond Housing Authority.  (Id. at 278:11-21.)  Lindsay asked that 
this report be done because he thought it was important to do a comprehensive review of the 
RHA.  The issues at the Hacienda were the impetus.  (Id. at 279:10-280:2.)  One portion of the 
report states that responsibilities were somewhat vague and split between RHA finance and City 
of Richmond finance.  Lindsay agreed with that conclusion.  (Id. at 283:9-284:12.)   The 
consultant recommended that the City of Richmond Finance Department insert more of its 
financial internal controls over the financial oversight of the Housing Authority, and this 
recommendation was carried out.  (Id. at 284:13-22.)   The Finance Director for the City would 
have more of an oversight role over the financial administration of the Housing Authority in 
terms of budget review, transaction review, closer supervision of the finance manager and 
accountant of the RHA.  (Id. at 284:24-285:8.)  The report also noted that at the time the City 
was providing services to the RHA and the RHA was not paying for them.   Lindsay agreed with 
that.  (Id. at 285:25-286:7.)  To address this, there was closer monitoring on a monthly basis of 
the accumulated debt by a finance budget team consisting of employees of the RHA and the 
City.  (Id. at 286:8-23.)   
 

Financial statements in 2016 contain figures for both the City and the RHA and state that 
the City exercises significant financial and management control over the Authority.   This is a 
basically accurate statement.  The financial statements of the Authority are included in the City 
of Richmond's general purpose financial statements.  
(Id. at 340:14-343:15.)   

 
The Hacienda was vacated in 2015 and 2016 pursuant to a decision by the Housing 

Authority.  (Id. at 44:25-45:7; 163:9-164:21.)  It was going to cost millions of dollars to fix the 
issues.  (Id. at 48:1-7.)    

 
In addition to this testimony from Lindsay, plaintiffs submit testimony from the resident 

manager of the Hacienda that by 2016 this manager was “under” the city and reporting to a 
supervisor for maintenance for the City.  (Ex. C to Schwartz Decl., Wheeler Depo. at 12:11-
13:18.) 

 
Plaintiffs also submit testimony from Jones that his employer was always the City and 

that the City has a role in governing the RHA’s operations.  (Ex. D to Schwartz Decl., Jones 
Depo. at 19:14-23; 162:11-20.)   

 
Finally, plaintiffs submit testimony from long-time city council member Nathaniel Bates 

that not all cities oversee their Housing Authorities, but that Richmond chose to do so.  (Ex E to 
Schwartz Decl., Bates Depo., at 7:11-18.) 

 
Within all this, there is sufficient evidence to raise a triable issue whether the City can be 

held liable for the problems at the Hacienda.  As previously noted, that the City’s seven city 
council members sat on the Housing Commission would not be enough.  Neither would the fact 
that the City became a lender to the RHA.  A private person could sit on the boards of Wells 
Fargo and Miscrosoft without Wells Fargo becoming liable for Microsoft’s debts or torts.  Wells 
Fargo could also lend money to Microsoft without becoming liable for Microsoft’s debts or torts.  
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However, a reasonable trier of fact could conclude that things went further than that here.  
 
First, there is the testimony about “pooled assets” and loans being automatically 

advanced by the City to the RHA with no loan documentation or formal agreement.  There is 
also the evidence about the City at one point having “access” to the RHA’s funds. 

 
Second, there is the lack of any formal contract about the use of City staff, physical 

plant, or monetary resources.  Health and Safety Code section 34278 (b) states that such 
contracts may be made.  It does not state that such services or assets may be provided or 
accepted without a contract.  A reasonable trier of fact might conclude that the City was only 
willing to provide services and monetary advances without formal documentation because it so 
controlled the RHA that it had no concerns about repayment. 
 

Third, and significantly, there is the issue of “oversight.”  “Oversight” implies a degree of 
control.  When two companies or two public entities are separate, one does not typically have 
“oversight” over the other except through some legal obligation or right based on contract or 
statute.  That is the kind of oversight a general contractor has over a subcontractor or HUD has 
over the RHA.  A lender too might extract some oversight concessions as security for its loan.  
However, the City has not cited an agreement or statute that gives it oversight over the RHA.  It 
did not extract any concessions through a loan agreement.  It does not even have a loan 
agreement.  The City does not maintain that “oversight” is a necessary component of any 
city/Housing Authority relationship.  Not all cities have or exercise oversight of their Housing 
Authorities.  Richmond exercises oversight by choice.  Even before HUD ordered the RHA to 
accept oversight, the RHA whatever oversight the City exercised.  A reasonable trier of fact 
could conclude RHA accepted oversight from the beginning, because it really did not operate as 
an entirely separate public corporation (see H &SC §§ 34302, 34310), and was not an entirely 
separate public entity from the City.   

 
Defendants argue that their retained oversight is legally insignificant, but cite no authority 

in support of this proposition.  (See Reply Brief at 1:24-25.)   
 

Fourth, there is Lindsay’s testimony about the RHA being a “subordinate” entity or a 
“department” of the City, and that in exercising his oversight he was doing so as an employee of 
the City.  True, he later gave conflicting or clarifying testimony that his oversight was on behalf 
of the Housing Commission.  However, the trier of fact could choose to believe the original 
statement rather than the subsequent clarification. 

 
Fifth, there is Jones’ testimony that the City was always his employer, when, if it was a 

separate entity, the RHA should have been his employer.  (See H & SC § 34278 (a) (“It [the 
Authority] may also employ a secretary, who shall be executive director).) 

 
Sixth, there is the evidence about the lack of clarity of responsibilities allocated to the 

RHA’s Finance Department as opposed to the City’s. 
 
Seventh, the City thought it had the right to demand that the RHA operate under a 

balanced budget, when a separate entity would not normally have the right to make such 
demands in the absence of authority found in a contract or statute. 
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The Court also is concerned, however, that the existence of some degree of overall 

financial control by the City over RHA may not establish specific control over the particular 
matters involved in this case (e.g., habitability).  Given the significance of budgetary issues in 
determining the extent to which resources will be spent on addressing those types of problems, 
however, the Court cannot say that the existence of budgetary control would be irrelevant to the 
matters directly at issue in this case. 
 

A reasonable trier of fact could conclude from all this that the City and the RHA were not 
truly separate or treated as such.  The facts and inferences are sufficient to warrant declining to 
rule as a matter of law on this motion that the City has no liability because it is a separate public 
entity from the RHA.  This ruling is no guarantee that the court will find joint liability at trial.  It 
only indicates the court deems a trial necessary on this issue. 

 
B. The Claim for Public Nuisance. 
 
Summary adjudication is denied as to this claim.   
 
A nuisance is “[a]nything which is injurious to health, including, but not limited to, the 

illegal sale of controlled substances, or is indecent or offensive to the senses, or an obstruction 
to the free use of property, so as to interfere with the comfortable enjoyment of life or property, 
or unlawfully obstructs the free passage or use, in the customary manner, of any navigable lake, 
or river, bay, stream, canal, or basin, or any public park, square, street, or highway . . .”  (CC§ 
3479.)  “A public nuisance is one which affects at the same time an entire community or 
neighborhood, or any considerable number of persons, although the extent of the annoyance or 
damage inflicted upon individuals may be unequal.”  (CC § 3480.)   

 
“A private person may maintain an action for a public nuisance, if it is specially injurious 

to himself, but not otherwise.”  (CC § 3493.)  In other words, the plaintiff in a case for public 
nuisance must show special injury to person or property of a character different in kind from that 
suffered by the general public.  (Koll-Irvine Center Property Owners Assn. v. County of Orange 
(1994) 24 Cal.App.4th 1036, 1040.)   
 

A private nuisance includes any nuisance not covered by the definition of a public 
nuisance (Mendez v. Rancho Valencia Resort Partners, LLC (2016) 3 Cal.App.5th 248, 261-
262), for instance, a nuisance that does not affect at the same time an entire community or 
neighborhood, or a considerable number of persons.  However, a private nuisance is based on 
a disturbance of rights in land, and not just on a disturbance in the enjoyment of life.  (See Kroll, 
supra, 24 Cal.App.4th at 1041; Venuto v. Owens-Corning Fiberglas Corp. (1971) 22 Cal.App.3d 
116, 124.)  A leasehold is a sufficient interest to support a cause of action for private nuisance.  
(Stoiber v. Honeychuck (1980) 101 Cal.App.3d 903, 919-920.)  

 
It is possible for a nuisance to be public and, from the perspective of individuals who 

suffer an interference with their use and enjoyment of land, to be private as well.  (Mendez, 
supra, 3 Cal.App.5th at 262.)   In cases involving both a private nuisance, because it disturbs 
rights in land, and a public nuisance, because it affects an entire community, there is no 
requirement the plaintiff suffer damage different in kind from that suffered by the general public.  
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(Orange County Water Dist. v. Sabic Innovative Plastics US, LLC (2017) 14 Cal.App.5th 343, 
417 (district suing for public nuisance caused by groundwater contamination); Venuto v. Owens-
Corning Fiberglas Corp., supra, 22 Cal.App.3d at 124-125, 127-128 (stating the principle, but 
not applying it because mere obstruction of plaintiffs’ view was not considered to be interference 
with a property interest). 

 
In Fisher v. Zumwalt (1900) 128 Cal. 493, 495-496, the defendant created a public 

nuisance by vile and offensive odors and stenches that escaped his creamery and affected an 
entire neighborhood, although only one property owner sued.  Defendant challenged the verdict, 
claiming that the nuisance was public only and plaintiff did not prove it was specially injurious to 
himself.  The court discussed the pertinent principles at length:  
 

There is no doubt but that there are many nuisances which may occasion an 
injury to an individual for which an action will not lie by him in his private capacity, 
unless he can show special damage to his person or property differing in kind 
and degree from that which is sustained by other persons who are subjected to 
similar injury. Among such may be mentioned the invasion of a common and 
public right, which everyone may enjoy, such as the use of a highway, or canal, 
or public landing-place. But this class of nuisances is confined in most cases to 
where there has been an invasion of a right which is common to every person in 
the community, and not to where the wrong has been done to private property, or 
the private rights of individuals, although many individuals may have been injured 
in the same manner and by the same means. In the one case the invasion is of a 
public right which injures many individuals in the same manner, although it may 
be in different degrees. In the other case no public or common right is invaded, 
but by the one nuisance the private rights and property of many persons are 
injured. Because the nuisance affects a great number of persons in the same 
way, it cannot conclusively be said that it is a public nuisance and nothing more. 
The fact that a nuisance is public does not deprive the individual of his action in 
cases where, as to him, it is private and obstructs the free use and enjoyment of 
his private property. 
 
Thus, as stated in Orange County, in a case where a public nuisance is also a private 

nuisance because it interferes with a property right, “We . . . need not consider whether the 
[plaintiffs] could maintain a cause of action for nuisance based solely on a special injury 
unrelated to property.”  This is either because interference with property interests is considered 
a special injury (see Lind v. City of San Luis Obispo (1895) 109 Cal. 340, 344-345 (“an injury to 
private property, or to the health and comfort of an individual, is in its nature special and peculiar 
and does not cause a damage which can properly be said to be common or public, however 
numerous may be the cases of similar damage arising from the same cause”) or because 
interference with a property interest is considered a type of case where the requirement of 
special injury simply does not apply.  (Venuto, supra, 22 Cal.App.3d at 124 (“Where, on the 
other hand, the nuisance is a private as well as a public one, there is no requirement that the 
plaintiff suffer damage different in kind from that suffered by the general public . . .”); Orange 
County, supra, 14 Cal.App.5th at 416-417 (“A property interest sufficient to support a cause of 
action for private nuisance is generally sufficient to support a cause of action for public nuisance 
as well . . .”) 
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It is undisputed here that plaintiffs hold a property interest, their leaseholds.  That 

property interest was interfered with equally whether the vermin infestation and criminal activity 
occurred inside their apartments or in the common areas.  

 
Therefore, summary adjudication as to the claim for public nuisance is denied.  Where a 

nuisance is public because it affects a considerable number of people, a plaintiff with an 
affected property interest, such as a tenant at an apartment (see Birke v. Oakwood Worldwide 
(2009) 169 Cal.App.4th 1540, 1551), may sue for the public nuisance because, as to him it is 
private (Mendez), or because the requirement for injury different in kind is obviated or is 
considered met because an “injury to private property, or to the health and comfort of an 
individual, is in its nature special.”  (Kroll, supra, citing Lind v. City of San Luis Obispo (1895) 
109 Cal. 340.)  

 
C. Defendants’ Reply Brief. 
 
Defendants’ Reply Brief starts with the argument that the motion must be granted 

because plaintiffs have not filed evidence as to the condition of each plaintiffs’ individual unit or 
plaintiffs’ individual injuries.  (Reply Brief at 1:1-7.)  However, defendants did not give notice that 
a ground for their motion was that the individual plaintiffs could not prove damages or a breach 
of the warranty of habitability.  Except for the argument concerning the cause of action for public 
nuisance, defendants’ motion was based solely on the claim that the City was a separate entity 
from the RHA and therefore could not be held liable for the things the RHA could.  Plaintiffs had 
no burden to address an argument not flagged in defendants’ notice of motion, opening brief, or 
Separate Statement. 
 

The City also argues in the Reply Brief that plaintiffs should not be able to rely on law or 
facts relevant to an alter ego theory of liability because alter ego was not pleaded in the 
complaint.  However, the complaint does allege that each defendant was the landlord and each 
is liable to the plaintiffs, and the City’s moving papers go far beyond simply stating that it is 
legally separate from the RHA and only the RHA signed the leases.  The City adds a number of 
alter ego type facts.  Under these circumstances, the court sees no prejudice to the City in 
considering an alter ego argument that the City seems to have anticipated even though it was 
not pleaded.  (See Cruey v. Gannett Co. (1998) 64 Cal.App.4th 356, 367 (“Although the general 
rule is that a privilege must be pled as an affirmative defense . . .recent California authority 
suggests an exception where the complaint alleges facts indicating applicability of a defense or 
where the affirmative defense is raised during a summary judgment proceeding”); Roybal v. 
Univ. Ford (1989) 207 Cal.App.3d 1080, 1087 (argument that summary judgment could not be 
granted based on res judicata because the doctrine was not pleaded as an affirmative defense 
was waived by addressing res judicata on the merits rather than objecting on procedural 
grounds). 
 

The City knew all along that it had not signed the leases.  It has not demonstrated that it 
asked plaintiffs how it could be liable if it had not signed the leases, and plaintiffs provided no 
meaningful response. (See Auer v. Frank (1964) 227 Cal.App.2d 396, 401-402, 403-404 (alter 
ego issue became apparent for first time during depositions and court permitted evidence on it 
at trial notwithstanding that it was not pleaded in the complaint; alter ego need not necessarily 
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be pleaded in a complaint).  It appears to have anticipated a possible alter ego argument.  The 
court can conceive of no facts the City would have submitted in support of its motion had alter 
ego been specifically alleged in the complaint that would not have been countered by the 
evidence the court has already discussed above. 

 
Finally, the City argues in its Reply Brief that plaintiffs cannot prevail on the public 

nuisance claim because the burden shifted them to show injury different in kind from that of all 
other residents of the Hacienda and they failed to do so.  For the reasons stated above, the 
court concludes plaintiffs had no burden to produce facts showing injury different in kind.  Their 
conceded leasehold interest was sufficient to comply with, or excuse, the requirement of 
showing such injury.  
 
 

  

 3.  TIME:  9:00   CASE#: MSC16-00815 
CASE NAME: EAVES VS ASHLAND, INC. 
HEARING ON MOTION FOR SUMMARY JUDGMENT (SECOND MOTION FOR 
SUMMARY JDGMNT) FILED BY ASHLAND, INC, UNION OIL COMPANY OF 
* TENTATIVE RULING: * 
 
 
 Defendants Ashland LLC and Union Oil Company’s (collectively, “Defendants”) second 
motion for summary judgment on legal causation is denied.  Defendants contend that the rubber 
solvents which Randy Eaves (“Randy”) was exposed to in his workplace were not the cause of 
Randy’s cancer.  This motion relies on the findings in the first motion for summary judgment, 
that is, that Plaintiffs either made out a prima facie case of exposure to Defendants’ benzene-
containing rubber solvent, Cooper 12101, or created a triable issue of fact as to this issue.   

BACKGROUND 

 Randy was an employee for twenty-three (23) years at the Cooper Tire Facility in 
Texarkana, Arkansas, where he was regularly exposed to “benny,” a benzene rubber solvent 
product, named “Cooper 12101.”  The levels of exposure and source of the “benny” are disputed 
by Defendants in their first motion for summary judgment.  That motion is ruled on below.   

 In the second motion, Defendants do not contested that Randy applied “benny” to the 
tires built at Cooper Tire to straighten creases and fix jammed rubber.  See Defendants’ Exhibit 
E:  Report of Dr. Robert Harrison (“Harrison Report”) at pages 9-10; Webb Decl., paragraph 3.  
Defendants also do not dispute that in 2015, Randy developed a form of blood cancer that was 
difficult for his doctors to diagnose.  See Defendants’ Exhibit F; Harrison Depo. 69:5-6; Webb 
Decl., paragraph 4.  Numerous doctors treated Randy and had different opinions as to his 
condition.  (Fact 1 – Disputed)  He was also tested by numerous health care providers and 
hospitals and different conclusions emerged about his condition.  (Fact 1 – Disputed)  Despite 
the contentiousness about his illness, it is undisputed that Randy died of acute myeloid 
leukemia (AML) on March 27, 2018.  See Plaintiffs’ Exhibit 5 (Randy Eaves Death Certificate).  
This wrongful death complaint followed, alleging that exposure to benzene caused Randy to 
develop myelodysplastic syndrome (MDS) and AML and his ultimate death.   
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THE EXPERTS 

 In this motion, Defendants attempt to negate an element of Plaintiffs’ wrongful death 
claim by negating any proximate cause between Randy’s occupational exposure to benzene 
and his death from AML.  Defendants rely on an expert, a hematologist, Dr. Ethan Natelson, 
who opined that Randy had a different blood disease than the one Plaintiffs’ expert has 
identified.  According to Dr. Natelson, Randy had primary myelofibrosis (PM), a form of 
myeloproliferative neoplasm (MPN).  (Fact 1 – Disputed)  MPN is not caused by exposure to 
benzene.  (Fact 2 – Disputed)     

 Defendants’ expert report is directly contradicted by Plaintiffs’ expert, Dr. Robert 
Harrison, who opines that Randy most likely had a pre-AML precursor blood disease, 
myelodysplastic syndrome (MDS), caused by exposure to benzene.  Dr. Harrison also reminds 
the court that Randy died of AML (not PM), which is strongly linked to benzene exposure.  Dr. 
Harrison further concludes that all of the blood conditions diagnosed throughout Randy’s illness 
by the many health care providers and testers – MDS, MPN, PM -- are all benzene-induced 
blood disorders that are precursors to AML. (Fact 1 – Disputed)   

THE ADMISSIBILITY OF THE EXPERT DECLARATIONS 

 Before discussing the conflicts in the expert testimony, this court must evaluate if either 
expert’s testimony is inadmissible.  Evidence Code Section 720(a) provides:  “A person is 
qualified to testify as an expert if he has special knowledge, skill, experience, training or 
education sufficient to qualify him as an expert on the subject to which the testimony relates.”  
The qualifications of an expert must be related to the particular subject upon which he is giving 
expert testimony.  See People v. Hogan (1989) 31 Cal.3d 815, 852, disapproved on other 
grounds in People v. Cooper (1991) 53 Cal.3d 771, 836.   

 1. Dr. Robert Harrison, M.D.  

  a.   Qualified expert    

 Defendants contend that Dr. Harrison is not a qualified expert.  Specifically, Defendants 
argue that Dr. Harrison’s testimony does not relate to the particular subject about which he has 
expertise.  Defendants argue that only hematologists have the special knowledge, experience, 
training and education to diagnose blood diseases.  Since Dr. Harrison was not a hematologist, 
he could not have accurately diagnosed MDS and AML, nor identified his correct illness, PM, 
which is not caused by benzene exposure.  (Facts 1-2 – Undisputed) 

 The court finds Dr. Harrison to be qualified expert and his opinion on medical causation 
to be admissible.  Importantly, Defendants themselves acknowledge that there is “no question” 
about Dr. Harrison’ qualifications to evaluate the causes of blood diseases.  (Memorandum of 
Points & Authorities, page 9, lines 1-2)  Dr. Harrison’s opinions are offered for that reason alone.  
Dr. Harrison has evaluated the cause of the AML to be exposure to benzene.  Dr. Harrison 
explains that, whether Randy’s hematologic condition “began as MDS, PM or MPN,” it 
“ultimately transformed into AML.”  See Harrison Decl., paragraph 40.  “The known established 
causes of AML . . . include exposure to benzene.  As such, the hematologic precursor that led to 
the development of Randy Eaves’ AML (whether MPN, PM or MDS) is not germane to whether 
or not his leukemia was caused by exposure to benzene.”  See Harrison Decl., paragraph 41. 
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  b. Hearsay 

 Dr. Harrison formulated opinions regarding both general and specific causation.  For his 
general causation opinions, Dr. Harrison evaluated whether exposure to benzene can cause 
non-Hodgkin’s lymphoma (Gary’s cancer), MDS and AML.  See Harrison Decl., paragraphs 21, 
22.  In formulating his general causation opinions, Dr. Harrison used generally accepted 
scientific methodology and generally accepted findings by the scientific community.  Specifically, 
Dr. Harrison reviewed the publications of the World Health Organization International Agency for 
Research on Cancer and the data of the Agency for Toxic Substances and Disease Registry.  
See Harrison Decl., paragraphs 22-27.  In terms of general causation, Dr. Harrison concluded to 
a reasonable degree of scientific and medical certainty that occupation exposure to benzene 
causes NHL, MDS and AML in all forms.  See Harrison Decl., paragraphs 22-24.  

 Dr. Harrison also formulated opinions on specific causation as to Gary and Randy’s 
cancers.  In formulating these opinions, Dr. Harrison followed the generally accepted 
methodology, which includes the evaluation of medical records, the evaluation of potential 
alternative causes to the illness/death, the analysis of diagnostic errors, and the evaluation as to 
the extent of exposure to the cancer-causing agents.  See Harrison Decl., paragraphs 29-30.  
Dr. Harrison specifically reviewed Randy’s work history and use of benzene-containing rubber 
solvents to conclude to a reasonable degree of scientific and medical certainty that Randy’s 
MDS/AML was caused by his occupational exposure to benzene.  See Harrison Decl., 
paragraph 32 and Plaintiff’s Exhibit D (Report of Dr. Robert Harrison Pertaining to Randy Eaves, 
page 17) 

 In Reply, Defendants argue, for the first time, that Dr. Harrison’s diagnosis for Randy of 
MDS and AML is inadmissible hearsay because it is based on Randy’s medical records which 
are case-specific hearsay.  Defendant cite to People v. Sanchez (2016) 63 Cal.4th 665.  
The Supreme Court in Sanchez distinguished between the two types of hearsay upon which 
experts rely.   

 First, experts rely on general information.  “In addition to matters within their own 
personal knowledge, experts may relate information acquired through their training and 
experience, even though that information may be derived from conversations with others, 
lectures, study of learned treatises, etc.”   Id. at 675.  An expert’s testimony as to information 
generally accepted in the expert’s area, or supported by his own experience, may usually be 
admitted to provide specialized context the jury will need to resolve an issue, so “an expert’s 
testimony concerning his general knowledge, even if technically hearsay, has not been subject 
to exclusion on hearsay grounds.”  Id. at 675-676.  Second, experts rely on case-specific 
information.  “Case-specific facts are those relating to the particular events and participants 
alleged to have been involved in the case being tried.”  Id. at 676. 

 The Supreme Court in Sanchez held that “[i]f an expert testifies to case-specific out-of-
court statements to explain the bases for his opinion, those statements are necessarily 
considered by the jury for their truth, thus rendering them hearsay.  Like any other hearsay 
evidence, it must be admitted through an applicable hearsay exception.  Alternatively the 
evidence can be admitted through an appropriate witness.”  Id. at 684.   

 The Sanchez Court specifically and purposefully destroyed the pre-existing standard 
regarding what case-specific hearsay evidence an expert can rely on, stating that, “we conclude 
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this paradigm (allowing an expert to rely on case-specific hearsay evidence with a limiting 
instruction that the evidence goes only to the basis of the expert opinion and not to the truth of 
the matter asserted) is no longer tenable because an expert’s testimony regarding the basis for 
an opinion must be considered for its truth by the jury.”  Id. at 679.  (emphasis in original)  The 
Court wrote:  “In sum, we adopt the following rule: when any expert relates to the jury case-
specific out-of-court statements, and treats the contents of those statements as true and 
accurate to support the expert’s opinion, the statements are hearsay.  It cannot be logically 
maintained that the statements are not being admitted for their truth.”  Id. at 686.   

 In Reply, Defendants argue that Dr. Harrison reviewed Randy’s medical records and 
relied on Randy’s doctors’ “consistent” diagnoses of MDS and AML.  Defendants argue that the 
opinions of these non-testifying doctors are inadmissible hearsay after Sanchez. Defendants 
cite authorities that hold that various types of speculative or remote matters, or opinions, are not 
admissible, even when they appear in otherwise admissible medical records.  For example, in 
People v. Young (1987) 189 Cal.App.3d 891, 911-912, cited by Defendants, the court held that 
certain psychiatric records contained “conclusions and entries of unknown source or reliability,” 
and that a psychiatric diagnosis “is often merely the reasoning or thought process of the 
psychiatrist rendering the opinion[.]”  A diagnosis by a treating physician, however, may qualify 
as an observation made based the physician’s direct knowledge of the patient’s physical 
condition or analytical test results and therefore be admissible.  Defendants have failed to show 
that the particular diagnoses relied on by Dr. Harrison fall on the inadmissible side of this 
somewhat fine line. The Court therefore overrules Objection Nos. 1, 2, 13 and 14 to the 
declaration of Dr. Harrison to the extent Dr. Harrison relies on non-testifying doctors’ diagnoses 
of MDS, as a precursor to AML.  The court overrules Objection Nos. 16, 17, 18 and 19 to the 
documents attached as exhibits to Plaintiff’s Compendium of Evidence.  Randy’s medical 
records are business records of the doctors and hospitals by which Randy was treated.   

 The remainder of the objections to Dr. Harrison’s declaration and the documents 
attached to Plaintiff’s Compendium of Evidence are overruled.  Dr. Harrison’s opinions are either 
based on general causation or are based on specific causation in the form of Dr. Harrison’s 
review of Cooper Tire’s business records regarding Randy’s work history and use of Cooper 
12101.  In addressing the opinion of Dr. Natelson, Dr. Harrison again relied on general 
causation evidence alone.  See Harrison Decl., paragraphs 33-39.   

  c.  Reliable methodology 

 Defendants contend that even if Dr. Harrison were a qualified expert, he “conducted an 
unreliable differential etiology.”  (Memorandum of Points & Authorities, page 10)  Differential 
diagnosis, or differential etiology, is a standard scientific technique of identifying the cause of a 
medical problem by eliminating the likely causes until the most probable one is isolated."  See 
Westberry v. Gislaved Gummi AB (4th Cir. 1999) 178 F.3d 257, 262. 

 The differential etiology is a two-step process:  First, the expert needs to compile a 
comprehensive list of hypotheses that might explain the set of salient clinical findings under 
consideration.  Second, the expert must then engage in a process of elimination, eliminating 
hypotheses on the basis of a continuing examination of the evidence so as to reach a 
conclusion as to the most likely cause of the findings in that particular case.  See Clausen v. 
M/V NEW CARISSA (9th Cir. 2003) 339 F.3d 1049, 1057-1058.   
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 Defendants contend that Dr. Harrison’s differential diagnosis is unreliable and therefore 
inadmissible because he failed to properly exclude two alternatives which cause AML.  One is 
Randy’s use of azathioprine, a rheumatoid arthritis drug, linked to increasing the risk of MDS 
and AML.  The other is the possibility that Randy had MDS and AML idiopathically, that is, the 
cause of his MDS and AML was unknown.   

  Dr. Harrison acknowledged that he could not rule out all factors which caused Randy’s 
MDS and AML, which included azathioprine and unknown etiologies.  See Plaintiffs’ Exhibit F 
(Harrison Depo. 78:22-79:9; 80:15-83:2); Webb Decl., paragraph 4.  However, without ruling out 
every possible cause, Dr. Harrison still opined that occupational benzene exposure was a 
substantial cause of Randy’s blood cancers and death.  This is all that is required.  See Cooper 
v. Takeda Pharmaceuticals America, Inc. (2015) 239 Cal.App.4th 555.    

 Cooper is highly instructive.  In Cooper, plaintiffs filed their Complaint, alleging that Jack 
Cooper’s (“Cooper”) use of Takeda’s prescription drug, Actos, caused Cooper to develop 
bladder cancer.  The jury found that Takeda had failed to adequately warn Cooper’s doctor 
about the risk of bladder cancer and that this failure was a substantial factor in causing Cooper’s 
injury.  As such, Takeda was found liable for strict liability, negligence and loss of consortium.  
Id. at 560-561.  Before, during, and after the trial, Takeda challenged the admissibility of general 
and specific causation testimony offered by Plaintiffs’ urologic oncologist expert, Dr. Norm 
Smith.  Specifically, Takeda attacked Dr. Smith’s differential diagnosis upon which Dr. Smith 
based his opinion that Actos was a substantial contributing factor to Jack Cooper’s cancer.   

 The Court of Appeals determined that the trial court exceeded the proper boundaries of 
its gatekeeping function when it struck plaintiffs’ causation expert’s testimony on such grounds.  
Therefore, Cooper appears to allow experts to testify that a particular cause was a substantial 
factor, without necessarily first debunking all alternative causes.   

 2. Dr. Ethan Natelson, M.D. 

 Plaintiffs argue that Dr. Natelson’s “report” is simply a letter from an expert retained by 
Defendants’ counsel to said counsel.  According to Plaintiffs, the Natelson report does not fall 
under the hearsay exception for summary judgment declarations because it is an unsworn letter 
to a lawyer, not signed under penalty of perjury and without the required signing language set 
out in CCP Section 2015.5.  See Kulshrestha v. First Union Commercial Corp. (2004) 33 Cal.4th 
601, 605-606, 608-609, 61 (a summary judgment declaration that showed a place of execution 
in another state and did not reference California laws (CCP Section 2015.5) was inadmissible) 

 However, Dr. Natelson submits his sworn declaration, using the language of CCP 
Section 2015.5, to authenticate his report and its conclusions and the bases therefore.  “There is 
no meaningful distinction between an expert report accompanied by a sworn declaration and an 
expert report that is itself sworn.  See American Federation of Musicians of United States and 
Canada v. Paramount Pictures Corporation (9th Cir. 2018) 903 F.3d 968, 976-977.     

 The bigger problem with Dr. Natelson’s declaration arises from an application of 
Sanchez, supra, 63 Cal.4th 665, which Defendants appear to apply more strictly to Dr. Harrison 
than to Dr. Natelson.  Pursuant to Sanchez, all case-specific hearsay evidence must now be 
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subject to a hearsay exception in order to be admissible or relied on by an expert.  Dr. Natelson 
states in his declaration that “the opinions I provide in my report are based upon information 
contained in Randy Eaves’ medical records.”  See Natelson Decl., paragraph 4 and Exhibit C   
(Randy’s medical records).  As discussed above with reference to Dr. Harrison, some opinions 
of non-testifying doctors contained in the medical records may be inadmissible hearsay, while 
others may be admitted.  Dr. Natelson’s written report provides specific discussion of particular 
matters from the medical records.  Some appear to be facts concerning his treatment, e.g., “he 
had been treated for hypertension.” Others restate previous diagnoses, e.g., Eaves had 
“diabetic peripheral neuropathy.” He specifically relies on the “chart notes” finding JAK-2. 

 It is hard to know what would be left of Dr. Harrison’s and Dr. Natelson’s opinions, if 
either side had provided specific, detailed analysis of the particular opinion from the medical 
records on which he relies.  What is clear to the court is that some aspect of both experts’ 
opinions likely remains and is in direct conflict with the other expert; thereby creating a triable 
issue of fact as to causation.  The court also finds it significant to causation that it is undisputed 
that Randy died of AML.  AML is undisputedly linked to benzene exposure.  That Randy may 
have also had a blood disease unrelated to benzene exposure is a fact for jury to consider in 
determining what is the most likely cause of Randy’s death.   

 

  

 4.  TIME:  9:00   CASE#: MSC16-00815 
CASE NAME: EAVES VS ASHLAND, INC. 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY ASHLAND, INC, 
UNION OIL COMPANY OF CALIFORNIA 
* TENTATIVE RULING: * 
 

  Defendants Ashland LLC and Union Oil Company of California’s (collectively, 
“Defendants”) first motion for summary judgment is denied.  This motion for summary judgment, 
like the second motion, concerns causation with respect to whether decedents Randy (“Randy”) 
and Gary Eaves (“Gary”) were actually exposed to benzene products supplied by them. 

BACKGROUND 

 1. Gary Eaves 

 It is undisputed that Gary worked at Cooper Tire from August 1973 to February 2013.  
See Exhibit Defendants’ Exhibit B (Eaves I Cmplt., paragraph 17); Webb Decl., paragraph 3.  It 
is likewise undisputed that Gary’s alleged chemical exposure to benzene is limited to a ten year 
period from 1977 to 1987, when Gary operated a spray booth, applying “outside green tire 
spray” and “inside green tire spray” to tires.  (Fact 2 – Undisputed)  Whether Defendants 
supplied the outside tire spray to Gary’s employer, Cooper Tire, is highly disputed.  (Facts 3, 4, 
6 – Disputed) 

 2. Randy Eaves 

 It is undisputed that Randy worked at Cooper Tire from September 1976 until June 1999.  
See Exhibit L:  Eaves II Complaint, paragraph 15; Exhibit M (Randy Depo. 32:11-12; 34:23-
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35:3); Webb Decl., paragraphs 14-15.  During most of that time, it is also undisputed that Randy 
used a chemical referred to as “benny” extensively in his various tire building positions and as a 
truck bias operator.  (Fact 9 – Undisputed)  It is highly disputed whether “benny” was Cooper 
12101, a benzene-containing rubber solvent and whether it was supplied to Cooper Tire by 
Defendants.  (Facts 10, 11, 13 – Disputed) 

CAUSATION FOR INJURY TO GARY AND RANDY 

 The focus of this motion is causation.  In any toxic tort case, causation is an essential 
element regardless of the theories pled.  See Setliff v. E.I. Dupont De Nemours & Co. (1988) 32 
Cal.App.4th 1525, 1533.  In a case alleging injury from a toxic chemical, such as benzene, the 
plaintiff has the initial burden of establishing a prima facie case of exposure to the benzene-
containing product.  Plaintiffs may prove causation by demonstrating that Gary and Randy’s 
exposure to Defendants’ benzene-containing product in reasonable medical probability was a 
“substantial factor” in contributing to the aggregate dose of benzene Gary and Randy inhaled, 
ingested or otherwise took in, and hence to the risk of developing cancer.  See Hunter v. Pacific 
Mechanical Corp. (1995) 37 Cal.App.4th 1282, 1288; McGonnell v. Kaiser Gypsum Co., Inc. 
(2002) 98 Cal.App.4th 1098, 1103. The Court in Cooper v. Takeda Pharmaceuticals America, 
Inc. (2015) 239 Cal.App.4th 555 explained that the “substantial factor” test does not require a 
plaintiff to establish defendant’s negligence as the proximate cause of the injury with absolute 
certainty so as to exclude every other possible cause of the plaintiff’s injury.  Id. at 580.  

 Defendants argue that Gary and Randy were not exposed to benzene-containing rubber 
solvents supplied by Defendants during their employment with Cooper Tire, and Gary and 
Randy’s cancers were not caused by such exposures, if they occurred.   

 1. Exposure to Defendants’ benzene-related products 

  a. Gary Eaves 

 It is undisputed both that Gary was exposed to “green tire spray” and that Randy used 
“benny throughout his employment with Cooper Tire.  (Facts 2, 9 – Undisputed)  It is highly 
disputed whether the outside green tire spray used from 1977 to 1987 contained Defendants’ 
benzene-containing rubber solvent.  (Facts 3, 4, 6 – Disputed)  Specifically, Defendants contend 
that there are only several invoices that show sales to Cooper Tire, and, no witnesses which can 
identify the “green tire spray” or “benny” as benzene-related products supplied by Union Oil or 
Ashland.  (Facts 3, 4, 6, 10, 11, 13 – Disputed)   

 However, Plaintiffs have produced sufficient evidence to cast doubt on these claims.  
With respect to the green tire spray to which Gary was exposed as a spray booth operator, 
Gary’s coworker at the spray booths for those ten years, Mr. Millard Nall, Jr., testified that the 
outside green tire spray used “benny,” which was a common nickname for the benzene-
containing rubber solvent, Cooper 12101.  See Plaintiffs’ Exhibit O (Nall Depo. 16:8-13; 17:13-
25; 21:12-23:8).  

 Cooper Tire’s “Hazard Information Sheet” for “outside green tire spray” identified “12101 
Rubber Solvent” as a hazardous ingredient and an “organ toxin.”  The formula date was 7/28/87.  
The Hazard Information Sheet also referred to recommended “PPE’s” (personal protective 
equipment”) for Cooper 12101, in another document which is not attached.  See Hazard 
Information Sheet, attached as Defendants’ Exhibit K.  It is undisputed from the testimony of 
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Gary and Randy that neither used any form of PPE to work with the Cooper 12101 rubber 
solvent.  The product specifications for that rubber solvent (Cooper 12101) also expressly state 
that the product contains benzene.   See Plaintiffs’ Exhibit R (Feczer Depo. 8:20-9:3; 12:10-13; 
16:8-13; 19-22; 37:16-21; 38:20-24; 40:16-42:5). 

 Initially, it is worth noting that Union Oil and Ashland concede that they were on the 
“approved rubber solvent supplier” list for Cooper Tire, which means their product met Cooper 
Tire’s product specifications for Cooper 12101.  (Defendants Fact 3 – Undisputed)  Union Oil 
also admits some level of supply; it concedes that Union Oil delivered rubber solvent to Cooper 
Tire in 1977 and “on occasion thereafter until July 23, 1984,” when its refinery in Lemont, Illinois 
sustained a fire.  See Defendants’ Exhibits AA (Unocal Sales Summary re Cooper Tire, 
UN0190-UN0198); Exhibit CC (Nerona Depo. 68:2-8). 

 However, Plaintiffs have produced Cooper Tire’s confidential information (conditionally 
sealed), which reveals a much greater supply chain from Union Oil and for a longer period of 
time.  Ms. Rita Feczer, the raw materials chemist at Cooper Tire, testified that since 1983 (when 
she began her employment with Cooper Tire), she has been in charge of ensuring that vendors 
of Cooper 12101 met the product specifications she and her team developed.  See Plaintiff’s 
Exhibit R (Feczer Depo. 16:8-22; 37:16-42:24)  She would have been the one to know if 
Defendants were on the “approved supplier” list (already conceded) and whether (and when) the 
Texarkana plant was taking receipt of those rubber solvents.  Ms. Feczer testified that there 
were only two suppliers of Cooper 12101 rubber solvent between December 1983 and 1987; 
those were Union Oil and Ashland.  See Plaintiffs’ Exhibit R (Feczer Depo. 8:22-9:1; 12:10-13; 
16:19-22; 111:7-20).         

 Defendants object to Ms. Feczer’s testimony as lacking foundation because Ms. Feczer 
needed to review her earlier deposition testimony and other records to determine when Union 
Oil and Ashland were supplying Cooper 12101 to Cooper Tire.  That the witness needed her 
memory refreshed, given she is testifying about a time period over thirty years ago, does not 
make her testimony inadmissible.  She laid the foundation for her testimony by describing her 
job duties as the raw materials chemist in charge of Cooper Tire’s product specifications for its 
rubber solvents. 

 Defendants also contend that Ms. Feczer’s testimony is hearsay.  Defendants cite to 
Hart v. Keenan Properties (2018) 29 Cal.App.5th 203.  In Hart, supra, 29 Cal.App.5th 203, the 
jury found that Keenan supplied pipes that exposed Mr. Hart to asbestos. This finding was 
based on a foreman’s testimony regarding his memory of invoices and receipts when truckers 
delivered loads of the pipe to a worksite in McKinleyville, California owned by Chisteve 
Corporation (“Christeve”) in the 1970s.   

 The Court of Appeal reversed the judgment for plaintiff.  The Court concluded that the 
foreman’s testimony was based on inadmissible hearsay, and there was no other evidence 
Keenan supplied the pipes.  The Court explained that “there were no invoices or receipts 
showing Keenan supplied asbestos cement pipe to the McKinleyville jobsite.  Christeve wound 
up its business in 2001, and all of its documents were destroyed in 2002.  Keenan either 
disposed of all its documents or transferred them to its successor in 1983.  Its successor 
testified that if documents were transferred to it, they were destroyed.”  Id. at 211. 
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  The only evidence that Keenan was the supplier of the asbestos cement pipes to 
Christeve’s worksite was from the foreman at the worksite, John Glamuzina (“Glamuzina”).  
Glamuzina’s belief that Keenan supplied the asbestos-cement pipe was based on his memory of 
invoices or delivery tickets to the worksite, which contained the name “Keenan” on them.  The 
Court found that any wording on the invoices or delivery tickets would have been out-of-court 
statements offered to prove the truth of the matter asserted, namely, that Keenan supplied the 
asbestos-containing pipes.  Id. at 211.   

 Defendants contend that Ms. Feczer’s testimony that Ashland and “Union 76” were the 
only two suppliers of rubber solvent to Cooper Tire in the early to mid-1980’s is hearsay 
because it too is based on recollection of unspecified “deposition records and information.”  
However, this case is hardly the same as Hart, supra, 29 Cal.App.4th 203.  Ms. Feczer is not 
relying merely on her memory of invoices or delivery receipts.  She is the person in charge of 
ensuring that any product purchased by Cooper Tire, starting in 1983. That she needed to 
review “deposition records and information” to refresh her memory as which companies were 
supplying Cooper 12101 is not surprising, given that over thirty years have gone by.  
Defendants should not get the benefit of a foundation objection, when Defendants counsel could 
certainly have asked about the information she used to refresh her memory.  

 While Defendants have cited to the deposition testimony of Grace Nerona (“Nerona”), 
someone who appears to be a purchasing agent for Cooper Tire (for an unknown period of 
time), her testimony actually supports Ms. Feczer’s.  Ms. Nerona testified that Cooper Tire 
purchased rubber solvent from its approve supplier, Union Oil, in 1977 and “sometime through 
1984.”  See Defendants’ Exhibit CC (Nerona Depo. 68:2-8)   

 In addition to Ms. Feczer’s testimony, Plaintiffs have submitted Union Oil’s own business 
records show that it was a supplier of rubber solvent to Cooper Tire during the relevant period.  
In fact, for a time, those records show that Union Oil was Cooper Tire’s exclusive supplier of 
rubber solvent prior to the fire at Union Oil’s Lemont refinery.  See Plaintiffs’ Exhibit U, UN0147-
0148.   

 There is also evidence that during the relevant time period, Union Oil sold its Cooper 
12101 rubber solvent to other distributors, who then sold it to Cooper Tire.  Union Oil document 
(UN0132) from 1985, states that “Delta Solvents purchases an average of $60,000 gallons per 
month of rubber solvent, which is sold to Cooper Tire.”  See Plaintiffs’ Exhibit V, UN0132; 
Exhibit W (Nerona Depo. 9:14-23; 10:3-8; 76:23-77:8). 

 Defendants argue that its own records (UN0147-UN0148 and UN0132) are hearsay 
because they are not business records.   There is no “proof that the person who wrote the 
information or provided it had knowledge of the facts from personal observation.”  See Jazayeri 
v. Mao (2009) 174 Cal.App.4th 301, 322.  The court finds this argument disingenuous.  Both 
memos are Union Oil records.  Both documents are also admissible under a hearsay exception, 
as admissions of a party.  (Evidence Code § 1220.)   

  Regarding Ashland’s supply of Cooper 12101 rubber solvent to Cooper Tire, initially, it 
must be noted that Ashland concedes that it was an “approved supplier” of rubber solvent during 
the relevant time period.  (Defendants’ Fact 3)  It also concedes that it sold three shipments of 
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rubber solvent to Cooper Tire in 1997.  See Defendants’ Exhibit EE (Ashland’s Responses to 
Plaintiff Regina Eaves Request for Production of Documents, Nos. 6 and 7); Exhibit FF (Ashland 
Sales Summary:  Cooper Solvent T, Ashland 000003) 

 However, Plaintiffs have shown additional sales of Cooper 12101. Ms. Feczer, Cooper 
Tires’ raw materials chemist, who was familiar with Cooper 12101 and its approved suppliers 
during the early and mid-1980’s, testified that Union Oil and Ashland were the two suppliers of 
Cooper 12101 during that time.  See Plaintiff’s Exhibit R (Feczer Depo. 111:7-20).  The 
objections to Ms. Feczer’s testimony are discussed in detail above and will not be set out again 
here.  The court finds Ms. Feczer’s testimony admissible.  

 Ashland also admitted that it “blended” Cooper rubber solvent during some of the 
relevant time period with other chemicals so as to meet the product specifications by Cooper 
Tire; it then would have supplied the requested rubber solvent through Ashland’s Shreveport, 
Louisiana IC&S distribution facility.  See Plaintiff’s Exhibit R (Feczer Depo. 37:16-38:5; 38:20-
24; 40:16-42:5; 43:12-23; 47:15-18; 53:3-7: 54:2-16 and Exhibit A (001912-001917); Exhibit X 
(Ashland’s Response to Special Interrogatories, No. 3, page 5:16-28) 

 b. Randy Eaves 

 The facts regarding exposure are virtually identical to those set out above with respect to 
Randy’s half-brother, Gary.  The only different fact is that Randy’s tire-building supervisor, 
Kenneth Elder (“Elder”), testified that Randy regularly used “benny,” which was the nickname for 
the solvent that Cooper Tire called Cooper 12101.  See Plaintiff’s Exhibit M, Elder Depo. 11:17-
18; 12:7-13:11; 13:8-14:11; 14:18-15:12; 19:12-21:19; 30:7-25; Plaintiff’s Exhibit Q (Williams 
Report), page 23.  The remainder of the disputed evidence is the same as above and has been 
discussed above. 

 2. “Substantial Factor” test 

 Defendants argue that Plaintiffs’ expert cannot opine that the benzene-containing rubber 
solvent was a substantial factor in Gary and Randy’s deaths because Plaintiffs’ expert, Dr. 
Robert Harrison, M.D., does not know the length, frequency, proximity or intensity of the 
purported benzene exposures to Defendants’ products.  In other words, Dr. Harrison cannot 
opine on whether Defendants’ Cooper 12101 rubber solvent was a “substantial factor” in 
causing decedents’ deaths.  

 This argument depends entirely on the one above.  Because Plaintiffs have established 
their prima facie case of exposure to Defendants’ benzene-containing products (or a triable 
issue of fact thereabout), then Plaintiffs’ expert can opine that the benzene exposure from 
Defendants’ Cooper 12101 rubber solvents caused Gary and Randy’s deaths.   

 In Hernandez v. Amcord, Inc. (2013) 215 Cal.App.4th 659, the Court considered a 
similar question regarding the proof of “substantial factor” causation in a mesothelioma case.  
Hernandez, a construction worker, was exposed to asbestos when he used Riverside gun 
plastic cement to apply stucco to houses from 1969 through the 1970’s.  

 At the wrongful death trial against the manufacturer of Riverside gun plastic cement, 
plaintiff presented the expert testimony of epidemiologist Richard Lemen, Ph.D., who opined:  “If 
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a worker poured a 94-pound bag of Riverside gun plastic cement containing asbestos, the 
worker would be at increased risk for developing mesothelioma as long as the asbestos fibers 
were respirable and airborne and, if a worker were exposed to many different asbestos-
containing products, each of those products would contribute to an increased risk of asbestos-
related disease, as long as the asbestos was inhaled and retained in the worker's body.”  Id. at 
666. 

 Dr. Richard Kradin, who reviewed Hernandez’s medical records, work history and lung 
tissue, prepared a report that was read into evidence noting Hernandez had repeatedly been 
exposed to asbestos while working in construction from 1963 through the 1990’s.  Dr. Kradin 
opined “to a reasonable degree of medical probability” Hernandez's mesothelioma was caused 
by asbestos exposure. Id. at 666. 

 The trial court granted defendant's motion for nonsuit, finding plaintiff had failed to prove 
causation because neither expert opined that defendant's product specifically caused 
Hernandez's mesothelioma.  Id. at 668.  The trial court “also expressed concern that Dr. Lemen 
used the words ‘reasonable scientific certainty’ and did not 'utter the words “reasonable degree 
of medical probability.”” Id. at 666.   

 The Court of Appeal reversed.  “We disagree with the trial court’s view that Rutherford v. 
Owens-Illinois, Inc. (1997) 16 Cal.4th 953 mandates that a medical doctor must expressly link 
together the evidence of substantial factor causation.  The Rutherford court did not create a 
requirement that specific words must be recited by appellant's expert.  Id. at 675.  The 
Hernandez court explained the evidence in the case before it was “nearly identical” to the 
evidence in Rutherford.  “In Rutherford, the causation evidence included factual evidence of the 
decedent’s exposure to respondent’s product, expert testimony from an epidemiologist who 
opined as to the cause of mesothelioma generally, and expert medical testimony on the 
relationship between asbestos exposure and lung cancer. Pursuant to Rutherford, such 
evidence is sufficient for a jury to determine the issue of causation.”  Id. at 675-676. 

 This case is much stronger than Hernandez, where the expert simply predicted exposure 
based on hypothetical conditions which were believed to have been met for the worker.   

EVIDENTIARY OBJECTIONS 

 1. Plaintiffs’ objections 

 Plaintiffs’ objection to Ashland’s Responses to Plaintiffs’ Special Interrogatories, Set 
One, referenced in paragraph 32 of the declaration of attorney Joo Cha Webb and submitted as 
Exhibit DD is sustained.  See CCP Section 2030.410; (“the propounding party or any party other 
than the responding party may use any answer or part of an answer to an interrogatory only 
against the responding party”); see also Great American Insurance Companies v. Gordon 
Trucking, Inc. (2008) 165 Cal.App.4th 445, 450.   

 2. Defendants’ objections 

 Objection No. 1:   Exhibit R to Plaintiff’s Compendium of Evidence (Feczer Depo. 111:7-
20):  lacks foundation and hearsay -- Overruled  
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 Objection No. 2:  Exhibit S to Plaintiff’s Compendium of Evidence (Feczer’s prior 
deposition testimony in Russell v. Ashland, et al. (United States District Court for the Western 
District of Arkansas, Texarkana Division, Case No. 04-CV-4416):  hearsay, former testimony:  
Exhibit S was not considered by the court because it was illegible. 

 Objection No. 3:   Exhibit S to Plaintiff’s Compendium of Evidence (Thomas Carroll’s 
deposition testimony in Russell v. Ashland, et al. (United States District Court for the Western 
District of Arkansas, Texarkana Division, Case No. 04-CV-4416):  Exhibit S was not considered 
by the court because it was illegible.   

 Objection No. 4:   Exhibit U to Plaintiff’s Compendium of Evidence (Union Oil memo, 
dated November 5, 1998, UN0147-0148):  lacks foundation and hearsay:  Overruled 

 Objection No. 5:  Exhibit V to Plaintiff’s Compendium of Evidence (Union Oil Call Report, 
dated June 20, 1985):  lacks foundation and hearsay – Overruled 

SEALING 

 In connection with their Opposition, Plaintiffs filed an application for an order sealing their 
Opposition Papers to Defendants’ motion for summary judgment.  This application is apparently 
unopposed and is granted.  California Rule of Court Rule 2.550(d) provides:  The court may 
order that a record be filed under seal only if it expressly finds facts that establish:  (1) there 
exists an overriding interest that overcomes the right of public access to the record; (2) the 
overriding interest supports sealing the record; (3) a substantial probability exists that the 
overriding interest will be prejudiced if the record is not sealed; (4) the proposed sealing is 
narrowly tailored, and (5) no less restrictive means exist to achieve the overriding interest.  See 
also NBC Subsidiary (KNBC-TV) v. Superior Court (1999) 20 Cal.4th 1178, 1217-1218.   

 Here, there is an overriding interest in sealing nonparty, Cooper Tire’s, private and 
sensitive business information from public disclosure.  Subject to a Stipulated Protective Order, 
signed off on by the court, Cooper Tire produced various documents to the parties in this 
litigation.  These documents include protected trade secrets and other confidential or 
commercial information.  The records consist of product descriptions, which are protected trade 
secrets, confidential internal documents and depositions of current and/or former Cooper Tire 
employees, concerning product descriptions and/or sensitive commercial matters, all of which 
are deemed “confidential material” under the protective order.  The parties also agreed that 
under Stipulated Protective Order, any “confidential material” filed with the court in any motion or 
other proceeding must be filed under seal pursuant to California Rule of Court Rule 2.550 and 
2.551.  See Armitage Decl., paragraphs 2-5 and Exhibit A.  Accordingly, this court finds a 
substantial probability exists that Cooper Tire’s overriding interest in protecting its confidential 
information will be prejudiced if the record is not sealed.   

 The sealing is also very narrowly tailored.  Plaintiffs seek a very limited redaction of 
documents in their Opposition to Defendants’ summary judgment motions.  Only “confidential 
material” described in the court-approved protective order is “blacked out” in the public copy of 
the electronically filed Opposition; the “blacked out” portion is set out in full in the sealed 
Opposition papers.  The confidential portions of the Opposition papers are minimal, and 
Plaintiffs’ Opposition can be read and understood by a member of the public without revealing 
Cooper Tire’s confidential information.   
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 There is also no less restrictive means of protecting this confidential information.  
Plaintiffs have already narrowly redacted the confidential information protected by the parties’ 
court-approved Stipulated Protective Order.  The public still has access to non-confidential 
information regarding this litigation so that the policy reasons underlying California Rule of Court 
2.550 are satisfied.    

  

 5.  TIME:  9:06   CASE#: MSC16-00815 
CASE NAME: EAVES VS ASHLAND, INC. 
HEARING ON MOTION TO/FOR ORDER REQ. OUT OF STATE PLNTFS TO FILE 
AN UNDERTAKING FILED BY ASHLAND, LLC, UNION OIL COMPANY OF 
* TENTATIVE RULING: * 
 

Since the Court’s prior ruling continuing the motion, defendants have submitted 

additional documentation establishing the costs “which may be awarded in the action,” of 

$182,907.21 in Eaves I (Gary Eaves), and $168,222.17 in Eaves II (Randy Eaves).  For the 

reasons set forth in the prior ruling, the motion is granted.  Plaintiffs in Eaves I are ordered to 

post an undertaking in the amount of $182,907.21 no later than January 30, 2019.  Plaintiffs in 

Eaves II are ordered to post an undertaking in the amount of $168,222.17 no later than January 

30, 2019. 

 

 


